


2 

 

The section recognises the existence of distinct cultural rights held by Aboriginal and Torres Strait 
Islander peoples. The Act imposes a positive obligation upon relevant public entities to administer 
policy and decision-making that does not deny these rights to individuals, including:  
 

• To enjoy, maintain, control, protect and develop their identity and cultural heritage, 
including their traditional knowledge, distinctive spiritual practices, observances, beliefs and 
teachings; and  

• To enjoy, maintain, control, protect, develop and use their language, including traditional 
cultural expressions; and  

• To enjoy, maintain, control, protect and develop their kinship ties; and  
• To maintain and strengthen their distinctive spiritual, material and economic relationship 

with the land, territories, waters, coastal seas and other resources with which they have a 
connection under Aboriginal tradition or Island custom; and  

• To conserve and protect the environment and productive capacity of their land, territories, 
waters, coastal seas and other resources.  

 
The section also states that Aboriginal and Torres Strait Islander peoples have the right not to be 
subjected to forced assimilation or destruction of their culture.  
 
ADA raised the urgent need for a human rights legislative framework that is applicable across all 
aged care services, irrespective of jurisdiction or the funding source upon which a service is provided.  
 
This is demonstrably needed in the context of Aboriginal and Torres Strait Islander persons who seek 
or are receiving aged care services, as well as persons from other marginalised or culturally diverse 
communities.  
 
Most people do not enter a residential aged care facility by choice. Persons entering a facility directly 
from hospital by decision of a substitute decision-maker are often not adequately consulted, if 
consulted at all, about their choice or preferences with respect to a facility or its amenities. Though 
there may be some exceptions, it is extremely unlikely that entities or agencies that are tasked with 
making an accommodation decision of this kind for an older Aboriginal or Torres Strait Islander 
person will have had proper regard to the cultural rights of that person in determining a residential 
aged care facility, including the rights described above under section 28.  
 
The introduction of a human rights act with reference to these protections is expected to have a 
significant impact on decision-making in this space. Not only in relation to accommodation decision-
making, but also to the quality and administering of care for older Aboriginal and Torres Strait 
Islander peoples. For older Aboriginal and Torres Strait Islander persons who are subject to 
guardianship orders, it would add to existing obligations upon state and territory public guardians 
and trustees in relation to accommodation and services decision-making. For facilities that are 
providing public programs or services, including aged care services, it would compel consideration 
and proper regard to the circumstances, choice, and preferences of the individual, including cultural 
rights for Aboriginal and Torres Strait Islander persons.  
 
For these protections to take full effect it is critical that aged care services and facilities are identified 
as an entity or service carrying out a public purpose or program, and thereby attaching the 
application of the human rights framework and associated standards to that entity or service. Failure 
to address this critical aspect will result in continued rights infringements against all older persons, 
and the further marginalisation of Aboriginal and Torres Strait Islander older persons and people 
with disability.  
 
 
Effective, inclusive, accessible dispute resolution for human rights complaints 
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Whilst ADA repeats the comments made in our submission with respect to the critical need for 
litigation pathways to resolve human rights complaints and to enforce systemic oversight, we also 
consider it equally important that a variety of dispute resolution options are available to 
complainants that are accessible, timely and low-cost.  
 
This is particularly important for older persons and people with disability, who are often faced with 
significant challenges in accessing and obtaining advocacy services.  
 
Internationally, the models developed by Scotland and Ireland include features that support the 
understanding and application of human rights at the outset. These models include significant 
community and sector education, as well as guidance material for decision-making that helps the 
decision-maker to apply a human rights approach in practice. In doing so, disputes are reduced with 
less reliance on formal dispute resolution mechanisms.  
 
The Scottish Human Rights Commission has developed the FAIR approach, which guides decision-
makers to consider:  

• The Facts – the experience of the individuals and to identify the facts that are important 
about that person?  

• Analyse – the decision-maker is required to develop an analysis of the human rights which 
may be affected by the decision.  

• Identify responsibilities – what actions need to be done, and who will be responsible.  
• Review – a review of actions proposed and taken must take place to evaluate the outcome.  

 
In undertaking each of the above steps, the model guides the decision-maker to not only engage with 
the individual at every point, but to properly consider, identify and analyse the potential impacts to 
that person.  
 
To support a human-rights based approach for people with dementia, the Cross-Party Group on 
Alzheimer’s at the Scottish Parliament has developed a Charter of Rights that is underscored by the 
‘Panel’ approach. This method emphasises the rights of everyone, irrespective of impaired or 
questioned decision-making capacity to be empowered to participate in decisions affecting their 
rights. The method also clarifies the accountability of those responsible to ensure the respect, 
protection and fulfilment of human rights for all affected persons.  
 
The FAIR approach has been adopted in Ireland, applying to health and social care services and 
settings. The Irish material highlights the dignity of the individual and the need to ensure that the 
preferences of a person are ‘being heard’, understood and appropriately applied.  
 
Please see attached material developed by Scotland and Ireland in the rollout of these models.  
 
It is critical that the adoption of Commonwealth human rights act is supported by the development 
of comprehensive guidance materials and education which is tailored to key sectors – including aged 
care, health and hospital services, and guardianship and administration agencies.  
 
As set out in our submission, we strongly support the role of the Australian Human Rights 
Commission as an avenue of dispute resolution should the above frameworks not provide an 
individual with adequate resolution, and should the individual not wish to pursue litigation.  
 
Thank you again for the opportunity to comment. ADA would be pleased to further assist the 
Committee with its inquiry, and is able to assist with the development of guidance and education 
materials as may be required. 
 
Should you wish to discuss this submission, please do not hesitate to contact Vanessa Krulin, Solicitor 
and Senior Policy and Research Officer   
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Yours faithfully 
 
 
 
Geoff Rowe 
Chief Executive Officer 
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