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One reported case in the United Kingdom (UK) has considered the use of mental health 

advance direc�ves to specifically refuse treatment for mental illness. 

 

 

Re E (Medical treatment Anorexia) [2012] EWHC 1639 (COP) 

• A case concerning capacity and con�nued mental health treatment and care and whether it 

would be in the interests of a severely malnourished adult suffering from Anorexia Nervosa to 

be forcibly fed, if necessary. [1]   

• Ms E suffered from extremely severe and treatment-resistant Anorexia, as well as borderline 

personality disorder and alcoholism. [2]   

• Ms E had made two Advance Health Direc�ves (AHDs)  

• [1] an informal common law document; [3]   

• [2] a formal advance decision in the standard form under the Mental Capacity Act 2005, 

made with advice from an independent mental health advocate and a solicitor. [4]   

• There was contemporaneous medical evidence that Ms E had capacity to make both AHDs.[5]   

• On the facts, Ms E was found to lack capacity due to the effects of her mental illness.  The 

judge, Jus�ce Peter Jackson, held that Ms E lacked capacity to make both AHDs, as there was 

no formal and detailed capacity assessment undertaken.  Also other facts that cast doubt on 

Ms E’s capacity were: 

• Ms E was involuntarily hospitalised less than a week a=er making the first AHD; and 

• A=er making the second AHD, Ms E was involuntarily hospitalised on the same day and 

again at a later �me.[6]    

 

• Before a decision to refuse life-sustaining treatment be upheld, 

Jus�ce Jackson stated the requirement is for clear and convincing 

evidence of “a full, reasoned and contemporaneous assessment 

evidencing mental capacity”.[7]  
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[1] Re E (Medical treatment: Anorexia) [2012] EWHC 1639 (COP). 

[2] Ibid at [23]- [24]. 

[3] This was a one line note, signed by Ms E and countersigned by her mother,sta�ng “I do not want to be 

resuscitated or given any medical interven!on to prolong my life." Re E (Medical treatment: Anorexia) [2012] 

EWHC 1639 (COP) at [57].   

[4] Re E (Medical treatment: Anorexia) [2012] EWHC 1639 (COP) at [61] - [64]. See also {Clough, 2016 #496}. 

• Beverley Clough, "Anorexia, Capacity, and Best Interests: Developments in the Court of Protec�on 

Since the Mental Capacity Act 2005" 24(3) Medical Law Review 434-445. 

[5] Ibid at [56] and [64].  In the case of the statutory AHD, this included the opinion of Ms E’s trea�ng psychiatrist 

that she had capacity to make the AHD: at [110].   

[6] Ibid at [20], [64]. 

[7] Ibid at [65].  See also at [55]. 

 

 

More informa�on about the MHA 2016 (Qld) can be accessed:  health.qld.gov.au/mental-health-act  

Access the AHD-MH by clicking on ‘Pa�ent rights and support’ and scrolling down to ‘Forms and guides’. 
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