
A factsheet for health professionals 

Advance Health Direc�ves for Mental Health 

Mental Health Act 2016  (Qld) 

AHD-MH — Glossary of terms 
Adult  

A person aged 18 years or older. 

A�orney  

The MHA2016 defines a�orney as: 

• an a�orney appointed by the person under an Advance Health Direc�ve (AHD); or 

• an a�orney appointed by the person under an Enduring Power of A�orney (EPOA) for a personal ma�er. 
 

A person may nominate one or more a�orney/s.   

A�orneys may be appointed to make decisions jointly or individually.   

A�orneys may give consent to the person’s treatment and care at a �me when the person has lost capacity. 

A�orneys cannot consent to ECT.  

The AHD for mental health may specify or place limits on the decisions an a�orney can make.   

An a�orney’s decisions must not be inconsistent with the direc�ons wri�en in the AHD.    

The a�orney/s must also have capacity to make health care decisions on behalf of a person lacking capacity.  

If an a�orney is not appointed, automa�cally, a Statutory Health A�orney (SHA) may be able to make 

healthcare decisions.  Please refer to decision-making hierarchy should a person lack capacity to make 

healthcare decisions. 

The Public Guardian may also be appointed as a last resort.   

Authorised Mental Health Service (AMHS) 

An Authorised Mental Health Service under the MHA2016 means: 

• A health service, or part of a health service, declared to be an AMHS under sec�on 329; or 

• an authorised mental health service (rural and remote); or 

• a high security unit. 

 

An Authorised Mental Health Service (rural and remote) under the MHA2016 means an AMHS, or part of an 

AMHS, declared to be an AMHS (rural and remote) under sec�on 331 MHA2016. 

Capacity to consent to be treated 

Refer to Act, sec�on 14.  Capacity to consent to be treated means a person: 

• is capable of understanding, in general terms: 

• that the person has an illness, or symptoms of an illness, that affects the person’s mental health 

and wellbeing; and 

• the nature and purpose of the treatment for the illness; and 

• the benefits and risks of the treatment, and alterna�ves to the treatment; and 

• the consequences of not receiving the treatment; and 

• is capable of making a decision about the treatment; and communica�ng the decision in some way. 
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A person is presumed to have capacity unless it is shown that the person does not have capacity to consent to 

treatment and care decisions.  If a person has the capacity to make treatment decisions with the assistance of 

someone else, the person is taken to have capacity to make the decisions even if supported decision-making 

occurs.  A person may have capacity to consent to be treated even though the person decides not to receive 

treatment.  This is the person’s rights and should not be seen as lacking capacity. 

Electroconvulsive Therapy (ECT) 

ECT treatment is considered a “special health ma�er” so an a�orney cannot consent to a person receiving ECT. 

Eligible Signer 

An eligible signer is a person who: 

• is at least 18 years of age;  

• is not the witness for the person’s AHD-MH and;  

• is not the person’s a�orney. 

Eligible Witness 

See Witness. 

Emergency Examina�on Authority (EEA) 

Police officers and ambulance officers may detain and transport persons under the EEA provisions of the Public 

Health Act 2005 (Qld) to a public sector health service facility in emergency circumstances. 

Enduring Power of A�orney (EPOA) 

An adult may appoint an A�orney under an EPOA under the Powers of A!orney Act 1998.   

An a�orney may be appointed for ‘personal ma�ers’, which includes healthcare, and more than one a�orney may 

be appointed.  A�orneys may be appointed to make decisions jointly or individually.  An EPOA may also specify or 

place limits on the decisions an a�orney can make.  A person can also ask for an EPOA to be placed on their 

health records. 

Forensic Order (FO) 

Schedule 3 MHA2016 states that a forensic order means— 

• a forensic order (mental health); or 

• a forensic order (disability); or  

• a forensic order  (Criminal Code). 

forensic order (Criminal Code) means an order made under the Criminal Code, sec�on 613, 645 or 647 that a 

person be admi�ed to a stated authorized mental health service to be dealt with under the MHA2016. 

General Principles 

Principles that guide a decision-maker when making decisions for an adult.  They can be found in MHA2016 Part 2 

[Principles for administra�on of Act]  and are similar to the principles outlined in Schedule 1 Guardianship and 

Administra%on Act 2000 (Qld). 

Guardian 

A guardian may be appointed by the Queensland Civil and Administra�ve Tribunal (QCAT) to make personal 

decisions for a person who is not able to make decisions for himself or herself in an ongoing way.  QCAT must 

decide what ma�ers a guardian can make decisions for, including healthcare decisions authorized by the 

Guardianship and Administra%on Act 2000 (Qld). 
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Independent Pa�ent Rights Adviser (IPRA) 

An IPRA plays an important role in liaising between clinical teams, pa�ents and support persons, and advising 

people of their rights and responsibili�es under the Act.  The func�ons of an IPRA are outlined in the MHA2016.  

The Act requires all IPRAs to act independently and impar�ally.  An IPRA is not subject to the direc�on of anyone 

else in rela�on to the advice they provide.  While IPRAs play a key role in advising pa�ents of their rights under 

the Act, this does not remove the obliga�on of AMHS staff to advise pa�ents of their rights, where appropriate. 

Involuntary Pa�ent 

An involuntary pa�ent under sec�on 11 MHA2016 means a person subject to an examina�on authority,  

or a recommenda�on for assessment, or a treatment authority, or a forensic order, or a treatment support order, 

or a judicial order, or a person detained in an AMHS or public sector health service facility under sec�on 36 of the 

Act [Powers of doctor or authorised mental health prac%%oner], or a person from another State detained in an 

AMHS under sec�on 368(4)[Apprehension of person absent from interstate mental health service].  

If more than one of the above apply, the person is to be treated in the first way listed in the order.  

An authorised doctor must record in the pa�ent’s health records the fact that a pa�ent is being treated under an 

AHD for Mental Health, or with the consent of a guardian or a�orney.  

Less restric�ve way 

For a less restric�ve way to apply, the AHD-MH must consent to the treatment that is reasonably necessary or 

required to treat the person’s mental illness.  If a doctor or authorised mental health prac��oner reasonably 

believes there is a less restric�ve way to treat a person, a recommenda�on for assessment cannot be made for 

the person and a treatment authority cannot be made .  Refer to sec�on 13 MHA2016 for more informa�on. 

There are five ways that an adult may be treated in a less restric�ve way:  

• If the person has made an AHD-MH, then under that document. 

• If the person has appointed an a�orney/s in an AHD –MH, with the consent of the a�orney/s. 

• If a guardian for healthcare decisions has been appointed for the person by Queensland Civil and 

Administra�ve Tribunal (QCAT), with the consent of the guardian. 

• If the person has appointed an a�orney for personal ma�ers in an Enduring Power of A�orney (EPOA), with 

the consent of the a�orney.  

• With the consent of the person’s Statutory Health A�orney.  
 

Examples of when there may not be a less restric�ve way for a person to receive the treatment and care that is 

reasonably necessary for the person’s mental illness, namely:  

• an AHD-MH does not cover the ma�ers that are clinically relevant or appropriate for the person’s treatment 

and care,  

• an AHD-MH does not authorise the administra�on of the medica�ons that are clinically necessary for the 

person’s treatment and care, or  

• an a�orney does not consent to the administra�on of the medica�ons that are clinically necessary for the 

person’s treatment and care.  
 

To remove any doubt, it is declared under the Act that sec�on 13 does not limit the power of the Public Guardian 

to act as a Statutory Health A�orney for a person under the Powers of A!orney Act 1998.   

Statutory Health A�orney in sec�on 13 means the person’s Statutory Health A�orney under the Powers of 

A!orney Act 1998, sec�on 63(1). 

Mental Health Review Tribunal (MHRT) 

The MHRT is an independent statutory body established under Mental Health Act 2016 in Queensland whose 

primary purpose is to review the involuntary status of persons with mental illness.  The Tribunal’s jurisdic�on 

encompasses reviews, applica�ons and appeals.  The Tribunal consists of the President and other members, 

including lawyers, psychiatrists and other community members with relevant qualifica�ons and/or experience. 
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Mental Illness  

Defined under sec�on 10 MHA2016, mental illness is a condi�on characterised by a clinically significant 

disturbance of thought, mood, percep�on or memory.  A decision that the person has a mental illness must be 

made in accordance with interna�onally accepted medical standards. 

My Health Record  

A na�onal digital health record system available to healthcare providers. 

Nominated Support Persons (NSP) 

A person with capacity may appoint one or two nominated support persons in advance to assist them at a future 

�me when they are unwell and an involuntary pa�ent.  If the person becomes an involuntary pa�ent, a NSP: 

• must receive the no�ces under the Act that the person is en�tled to receive; 

• may discuss confiden�al informa�on rela�ng to the person with the trea�ng team; 

• may request a psychiatrist report for the person; and 

• may act as a support person or represent the person at Tribunal hearings. 

Pa�ent 

When discussing Advance Health Direc�ves for Mental Health, a pa�ent under the MHA2016 means: 

• an involuntary pa�ent; or 

• a person receiving treatment and care for a mental illness in an Authorised Mental Health Service, other than 

as an involuntary pa�ent, including a person receiving treatment and care under an Advance Health Direc�ve 

or with the consent of a Guardian or A�orney. 
 

See also MHA2016 Schedule 3 Dic�onary, and also defini�on for  relevant pa�ent. 

Pa�ent rights 

The Act contains extensive provisions which ensure the protec�on of pa�ent rights.  The Act emphasises the 

importance of involving pa�ents in their own health care, including through discussing treatment decisions with 

pa�ents.  Under the Act, a pa�ent has the right to receive �mely, accurate and appropriate informa�on about the 

pa�ent’s treatment and care.  The right of all persons to the same basic human rights must be recognised and 

taken into account.   

Physical restraint 

Physical restraint of a pa�ent means the use by a person of his or her body to restrict the pa�ent’s movement.  

Physical restraint does not include: 

• the giving of physical support or assistance reasonably necessary to enable a pa�ent to carry out daily living 

ac�vi�es or to redirect a pa�ent because the pa�ent is disoriented. 

• the physical restraint of a pa�ent that is authorised under another law, or physical restraint that is required in 

urgent circumstances. 

Presump�on of capacity and supported decision-making 

A person is presumed to have capacity to make decisions about their own treatment and care and for other 

ma�ers under the Act.  A doctor or an authorised mental health prac��oner therefore needs to make a proac�ve 

decision that a person does not have capacity. 

Powers of A�orney Act 1998 (Qld) 

Queensland legisla�on authorising enduring documents. 

Public Guardian 

Can be appointed as a guardian for health ma�ers.  Applica�ons are sent to QCAT for review and appointment. 
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Queensland Civil and Administra�ve Tribunal (QCAT) 

QCAT hear all applica�ons for guardianship and administra�on and applica�ons for a declara�on of capacity.   

Recommenda�on 

A doctor or authorised mental health prac��oner may, aNer examining the person, make a recommenda�on for 

assessment for the person, if sa�sfied: 

• the treatment criteria may apply to the person, and 

• there appears to be no less restric�ve way for the person to treated for their mental illness. 

Relevant pa�ent 

An involuntary pa�ent in an authorised mental health service who is subject to a treatment authority, forensic 

order or treatment support order; or a person from another state detained in an AHMS under sec�on 368(4). 

Revoke 

If the person is deemed to have capacity, they have the right to revoke previous documents using a revoca�on 

form, because they have the capacity to understand the decision they are making and the effect of that decision.   

If the person chooses to update an AHD and validly completes a new AHD, this will also revoke previous versions. 

Statement of Choices 

A guide of the person’s wishes, values and beliefs for healthcare decisions. 

Statement of Rights 

The Statement of Rights is prepared by the Chief Psychiatrist and summarises the key rights of pa�ents and 

support persons under Act. When a pa�ent is admi�ed to an AMHS, the Statement of Rights must be explained to 

the pa�ent, and if requested, a copy must be provided to the pa�ent or a support person. 

Statutory Health A�orney (SHA) 

A SHA may give consent to the person’s treatment and care at a �me when the person is not able to make 

decisions about his or her own healthcare (but not rela�ng to ECT).  However, a SHA cannot make decisions about 

the person’s treatment and care if there is an AHD for Mental Health, Guardian or A�orney in place for these 

ma�ers.  The role of SHA is automa�c under the Powers of A!orney Act 1998 and no appointment is required.  

The person’s statutory health a�orney is (in order): 

1. A spouse, if the rela�onship between the person and the spouse is close and con�nuing;  

2. An adult carer for the person, but not a paid carer for the person;  

3. An adult who is a close friend or rela�on of the person but is not a paid carer for the person;  

4. Public Guardian. 

 Supported Decision Making 

The person is to be provided with necessary support and informa�on to enable them to exercise their rights 

under the Act.  For example, by providing access to other persons to help the person express their own views, 

wishes and preferences.   If the person is able to understand ma�ers related to their illness with the assistance of 

another person, then the person has the capacity to make decisions regarding their own treatment and care 

despite the assistance of a support decision-maker. 

Treatment Authori�es 

Refer sec�on 18 MHA2016.  A treatment authority is a lawful authority to provide treatment and care to the 

person who has a mental illness  who does not have the capacity to consent to be treated.    

A treatment authority may be made for the person if an authorised doctor considers the treatment criteria apply 

to the person and there is no less restric�ve way for the person to receive treatment and care for the person’s 

mental illness, including, for example, under an Advance Health Direc�ve.                                  Con�nued next page 
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Key elements of the treatment criteria are that the person does not have capacity to consent to be treated and 

there is a risk of imminent serious harm to the person or others. 

There are two categories of treatment authority – community and inpa�ent. 

If the category of a person’s treatment authority is inpa�ent, the person may receive limited community 

treatment, for a period of not more than 7 consecu�ve days, if authorised under this Act. 

Treatment Criteria 

Sec�on 12 of the MHA2016 states: 

(1)  the treatment criteria for a person are all of the following:  

(a) the person has a mental illness; 

(b) the person does not have capacity to consent to be treated for the illness; 

(c) because of the person’s illness, the absence of involuntary treatment, or the absence of con�nued         

      involuntary treatment, is likely to result in –  

(i) imminent serious harm to the person or others; or 

(ii) the person suffering serious mental or physical deteriora�on. 

(2) For subsec�on (1)(b), the person’s own consent only is relevant. 

(3)  Subsec�on (2) applies despite the Guardianship and Administra%on Act 2000, the Powers of A!orney Act 

1998, or any other law. 

Treatment Support Order (TSO) 

A step-down from a forensic order (FO). 

The MHA2016 outlines the requirements for making treatment support orders (see sec�ons 143-144).  

Witness (see Eligible Witness) 

A person is eligible to be a witness if they are a JP, Lawyer or Commissioner of Declara�ons (Cdec) and is: 

• At least 21 years of age; and 

• Not a paid carer or health provider for the person; and  

• Not a beneficiary under the person’s will; and  

• Not iden�fied as the eligible signer if the person is unable to sign; and 

• Not one of the appointed a�orneys or a rela�on of an appointed a�orney. 
 

The witness signing the document cer�fies that the person making the AHD-MH appears to have capacity at the 

�me of signing the document.   
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A collabora�ve project funded by Queensland Health, prepared by: 

More informa�on about the MHA 2016 (Qld) can be accessed:  health.qld.gov.au/mental-health-act  

Access the AHD-MH by clicking on ‘Pa�ent rights and support’ and scrolling down to ‘Forms and guides’. 


