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Advance Health Direc�ves for Mental Health 

Mental Health Act 2016  (Qld) 

Decision-Making & Capacity 

‘Capacity’ to consent to be treated  

The Act defines ‘capacity’ to consent to be treated to mean the person: 

• is capable of understanding, in general terms: 

• that the person has an illness, or symptoms of an illness, that affects the person’s mental 

health and wellbeing; and  

• the nature and purpose of the treatment for the illness; and  

• the benefits and risks of the treatment, and alterna ves to the treatment; and  

• the consequences of not receiving the treatment; and  

• is capable of making a decision about the treatment and communica ng the decision in some way 

Presump�on of Capacity 

• Clinicians must presume that any person over 18 years of age has capacity to consent to treatment—

unless clinician assessment and documenta on can prove that the person does not have capacity to 

consent to treatment at the  me a decision was required. 

Assessment of Capacity  

• The Act outlines the defini on of capacity including different aspects of the person’s understanding 

and apprecia on of their symptoms, illness and treatment.  A capacity assessment must address all 

elements stated under the Act. 

Clinicians: 

• Be aware that capacity is specific to the decision that needs to be made at the  me.  Addi onally, a 

person might have capacity to consent to some aspects of treatment and care but not to others. 

• Try to obtain consent in a manner, and at a  me, where the person is most likely to give it. 

• Provide all relevant informa�on to make treatment decisions, and include support persons. 

• Consider a person’s views, wishes and preferences, including those wri*en in an AHD-MH; as well as 

the views of families, carers and other support persons. 

• Ensure that the person is given:  

• adequate informa�on on the treatment/s, alterna ves, advantages, and 

disadvantages.  

• a reasonable period of �me to consider ma&ers involved in the decision;  

• reasonable opportunity to discuss the decision with a health prac  oner; and 

• opportunity to seek advice and support. 
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Follow the decision-making hierarchy when a person lacks capacity to make healthcare decisions.   

 

A collabora ve project funded by Queensland Health, prepared by: 

More informa on about the MHA 2016 (Qld) can be accessed:  health.qld.gov.au/mental-health-act  

Access the AHD-MH by clicking on ‘Pa ent rights and support’ and scrolling down to ‘Forms and guides’. 

• Capacity Assessment Training (Online and face-to-face)  

—  The Queensland Centre for Mental Health Learning (Learning Centre)  qcmhl.qld.edu.au  

• Mental Health Act Training (online) —  iLearn@QHealth ilearn.health.qld.gov.au  

• Informed Consent for Clinicians— Guide to Informed Decision-making in Health Care 

health.qld.gov.au/consent/html/for_clinicians 

Decision-making hierarchy 

Fluctua�ng Capacity 

Other resources and training op�ons 

A person’s capacity to make treatment decisions can fluctuate over  me.  It is important that clinicians 

recognise persons who have a fluctua ng mental state and ensure that, where this applies, capacity 

assessments are conducted across a number of examina ons to ensure that there is stability to the opinion. 

Chief Psychiatrist Policy documents  

health.qld.gov.au/clinical-prac ce/guidelines-procedures/clinical-staff/mental-health/act/policies-guidelines 

• Treatment Criteria and Assessment of Capacity 

• Advance Health Direc ves and ‘Less Restric ve Way’ of Treatment 

• Independent Pa ent Rights Adviser (IPRA) policy  
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