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The definition of ‘capacity’

• The Mental Health Act 2016 includes a detailed definition of 

‘capacity’. 

• A person has capacity to consent to treatment if the person is 

capable of understanding in general terms:

▪ that the person has an illness, or symptoms of an illness, 

that affects the person's mental health and wellbeing,

▪ the nature and purpose of the treatment for the illness,

▪ the benefits and risks of the treatment and alternatives to 

the treatment, and 

▪ the consequences of not receiving treatment.



Less restrictive way

• Another key concept is treating a person in a ‘less 
restrictive way’. 

• If the person has made an advance health directive and 
the person’s treatment and care needs can be met under 
the directive, then treating the person under the directive 
is considered a less restrictive way of treatment.

• It is important to note that the advance health directive 
must consent to the treatment that is reasonably 
necessary to treat the person’s mental illness for a less 
restrictive way to apply.



Communication with patients
• The Act places emphasis on communicating with 

patients.

• The authorised doctors must take reasonable steps to 
ensure the patient understands the information. 

Communication with support persons

• In the Mental Health Act 2016, a strong emphasis is 

also placed on communicating with family, carers and 

other support persons. 

• The Act requires authorised doctors to discuss or 

explain matters with support persons at the same key 

stages that matters are explained to patients. 



Independent Patient Rights Advisers
• The main function of this role is to advise patients and 

their support persons on their rights under the Mental 
Health Act 2016.

• This is a very important component of the Act, as the 
legislation contains extensive rights for patients and 
support persons, however, it may be difficult for 
individuals to understand and access these rights.

Patient Rights
• Patients have a number of other specific rights under 

the Act, including a general right to be visited at any 
reasonable time, and to communicate by phone or e-
mail. 



Keep in touch
info@qmhc.qld.gov.au

www.qmhc.qld.gov.au

qldmentalhealthcommission

@Qld_MHC


